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401 Congress Avenue 
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512.370 .2800 OFFICE 

512 370.2850 FA!( 

winstead.com 

direct dial: 512.370.2806 
aaxe@winstead.com 

July 20, 2011 

Mr Gary Miller 
Remedial Project Manager 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

Ms. Barbara A. Nann 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6RC-S) 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

Mr. Stephen Tzhone 
Remedial Project Manager 
U.S. Environmental Protection Agency 
Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 

Via Email 
and Certified Mail Return Receipt Requested 
7002 2030 0000 42311210 

Via Email 
and Certified Mail Return Receipt Requested 
7002 2030 000042311227 

Via Email 
and Certified Mail Return Receipt Requested 
7002 2030 0000 42311234 

Re: San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for 
Remedial Investigation/Feasibility Study; CERCLA Docket No. 06-03-10; 
Preliminary Site Characterization Report 

Dear Mr. Miller, Ms. Nann and Mr. Tzhone: 

On this date, International Paper Company ("IP") and McGinnes Industrial Maintenance 
Corporation ("MIMC"), Respondents at the above-referenced federal Superfund Site, are 
submitting to the United States Environmental Protection Agency ("EPA") Region 6, a Preliminary 
Site Characterization Report ("PSCR") as required by the above-referenced Unilateral 
Administrative Order ("UAO"). 
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The PSCR includes a discussion of soil sampling activities that have been conducted in an 
area south of Interstate Highway 10 ("1-1 0") in Harris County referred to in the PSCR as the 
"southern impoundment" or "impoundment south of 1-1 0." Most of the discussion in the PSCR 
regarding the southern impoundment is contained in Section 7 of the PSCR but other comments 
regarding the southern impoundment are sprinkled throughout the report. 

MIMC has objected to the investigation of the southern impoundment as a part of this 
remedial investigation (''RI"). See Letter Dated September 10, 2010 from Winstead PC (MIMC 
legal counsel) to EPA and Letter Dated October 21, 2010 from Winstead PC to EPA (attached 
hereto as Attachments A and B, respectively). The submittal of the PSCR on behalf of MIMC does 
not constitute a waiver of MIMC's continuing position that the southern impoundment is not part of 
the "Site" as defined by the UAO and that MIMC is not a responsible party for the southern 
impoundment. No credible evidence exists to MIMC's knowledge that the southern impoundment 
was owned or operated by MIMC or that MIMC arranged for or transported waste to and selected 
the southern impoundment for disposal of wastes. 

The PSCR is submitted by MIMC due to the requirement in the UAO to submit a report to 
EPA regarding the initial Site characterization and EPA's insistence that the southern impoundment 
information be included in that report Any references or inferences in the PSCR to the southern 
impoundment being a part of the Site as defined in the UAO are inadvertent and should not be 
construed as a waiver of MIMC's position that the southern impoundment is not part of the Site. In 
fact, for the purposes of the PSCR, the Respondents have defined the "Site" to be the Preliminary 
Site Perimeter created by EPA for purposes of this Rl. Moreover, any figures or tables contained 
in the PSCR related to the southern impoundment, that include a reference to the "Site" or the "San 
Jacinto River Waste Pits Superfund Site", shall not be construed as a waiver of MIMC's position 
that the southern impoundment is not a proper subject of the Rl required by the UAO. 

Please do not hesitate to call if you have any questions regarding this matter. 

ARA:cm 
Attachments 

cc: David Keith 
Jennifer Sampson 
John Cermak 
Sonja lnglin 

Sincerely, 

Ai:MJfl_ ~ 
Albert R. Axe Jr. 
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Austin Dallas Fort Worth Houston San Antonio The Woodla nds Washington, D.C. 

direct dial: 512.370.2806 
aaxe@winstead.com 

401 Congress Avenue 

Sui te 2100 

Austin, Texas 78701 

512.370.2800 OHICf 

512.370.2850 Wt 

winstead.com 

September 10,2010 

Mr. Stephen Tzhone 
Remedial Project Manager 
U.S. Environmental Protection Agency, Region 6 
Superfund Division (6SF-RA) 
1445 Ross A venue, Suite 1 200 
Dallas, Texas 75202-2733 

Ms. Barbara A. Nann 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 6 
Superfund Division (6RC-S) 
1445 Ross A venue, Suite 1200 
Dallas, Texas 75202-2733 

Vi.a Email and 
Certified Mail Return Receipt Requested 

Re: San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for 
Remedial Investigation/Feasibility Study; U.S. EPA Region 6, CERCLA Docket 
No. 06-03-10 

Dear Ms. Nann and Mr. Tzhone: 

The U.S. Environmental Protection Agency ("EPA") Region 6 bas notified McGinnes 
Industrial Maintenance Corporation ("MIMC") and International Paper Company, identified as 
the Respondents in the above-referenced Unilateral Administrative Order ("UAO'j, that it has 
information that indicates an additional impoundment is located south ofl-1 0. This information 
indicates that the additional impoundment contains material similar to that disposed of in the two 
impoundments located within the 20.6 acre tract of land north of T-1 0 that is included within the 
definition of "Site" in the UAO. EPA bas directed the Respondents to take surface and 
subsurface soil samples in and around this additional impoundment south of I-1 0 to determine 
the nature and extent of any actual or threatened releases. 
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MIMC denies any responsibility for the additional impoundment located south of I-1 0 
and contends that the area south of I-1 0 where this impoundment may be located is a separate 
"faciHty'' or "site" under the Comprehensive Environmental Response, Compensation, and 
Liability Act ("CERCLA"). Therefore, MlMC respectfully declines to participate in the 
sampling activity south of I-10. As further support for MIMC's position, please consider the 
following: 

1) The additional impoundment located south of I-10 ("South Impoundment") is not 
located on property that is contiguous to the 20.6 acre Virgil C. McGinnes, Trustee property 
(''McGinnes Tract") on which the waste impoundments that are the subject of the UAO and 
associated RI/FS are located. 

2) The South Impoundment is separated from the McGinnes Tract by property owned by 
the State of Texas/Texas Department of Transportation ("TxDOT"). Recent sampling conducted 
on the TxDOT right-of-way supports MIMC's contention that waste constituents from the 
McGinnes Tract have not migrated from the McGinnes Tract, across the TxDOT right-of-way, to 
the area south of I-1 0 where the South Impoundment is thought to be located. Thus, the South 
Impoundment does not represent an area where waste constituents from the McGinnes Tract 
have come to be located. 

3) According to the May 1966 Texas Department of Health report on the waste disposal 
operations of Champion Paper Company's Pasadena Paper Mill, the South Impoundment is a 
separate waste disposal area (referred to in the report as the "older site'') that was used for the 
disposal of waste from June 1965 to September 1965. The work at the South Impoundment was 
perfonned by the Ole Peterson Construction Company, with MIMC taking over operations on 
September 13, 1965 at the "newer site" (i.e., the McGinnes Tract) located north of 1-10. As 
stated in the report, "the older site was used prior to McGinnes Corp. taking over the operation .. 
. " Available evidence indicates that waste was disposed of at the "newer site" between 
September 13, 1965 and early May 1966. 

4) The disposal of wastes generated by the same company on two separate tracts of land 
does not make the two tracts part of the same "site" or "facility'' under CERCLA. If this were 
the case, every Champion Pasadena Paper Mill waste disposal location could be considered part 
of the same site. This is not consistent with CERCLA or EPA's rules and guidance adopted 
pursuant to CERCLA. 

5) The UAO requires the Respondents to respond to or remedy the release or 
threatened release of hazardous substances, pollutants or contaminants at or from the ''Si te". 
Since the South Impoundment is a separate disposal area, not impacted by the release or 
threatened release of hazardous substances, pollutants or contaminants from the McGinnes Tract, 
MIMC maintains that the impoundment is not subject to the UAO and should not be included in 
the investigation being conducted jointly by the Respondents. 
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Please let me know if you have any questions regarding this matter. 

cc: John Cermak 
David Keith 

Idle 

AUSTIN 1\61049Sv2 
4ll4U-1 - OQ/MnOIO 

Sincerely, 

Albert R. Axe, Jr. 
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WINSTEAD Austin Dallas Fort Worth Houston San Antonio The Woodlands Washington, D.C. 

Albe1t R. Axe 
direct dial: 512.370.2806 
aaxe@winstead.com 

October 21,2010 

Mr. Stephen Tzbone, Remedial Project Manager 
U.S. Environmental Protection Agency, Region 6 
Superfund Division (6SF-RA) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Ms. Barbara A. Nann, Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 6 
Superfund Division (6RC-S) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

401 Congress Avenue 

Suite 2100 

Austin, Texas 78701 

512.370.2800 OFFICE 

512.370.2850 FAX 

wlnstead.com 

Via Certified Mail 

Via Cert~fied Mail 

Re: Response Regarding Sampling of Southern Impoundment 
San Jacinto River Waste Pits Superfund Site, Harris County, Texas 
Unilateral Administrative Order, CERCLA Docket No. 06-03-10 ("UAO ") 

Dear Stephen and Barbara, 

This letter is being submitted on behalf of McGinnes Industrial Maintenance Corporation 
("MIMC") in response to (i) the October 8, 2010 letter from the U.S. Environmental Protection 
Agency ("EPA'') to the undersigned responding to the September 10, 2010 letter written on 
behalf of MIMC regarding the sampling of a waste pit south of I-1 0 ("South Impoundment"), 
and (ii) the October 7, 2010 letter from EPA Region 6 to Dr. David Keith regarding notification 
of alleged non-compliance with the above-referenced UAO. The alleged non-compliance relates 
to the failure ofMIMC and International Paper Company ("IP") to incorporate comment number 
four of EPA's August 26, 2010 comments into the Remedial Investigation/Feasibility Study 
("RifFS") Work Plan ("WP"). EPA's comment number four also related to the performance of 
surface and subsurface sampling of the South Impoundment. 

AUSTIN_! \613837 v7 48434-1 
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The UAO was sent to MIMC and IP (collectively refened to as the "Respondents") 
pursuant to a letter dated November 20, 2009 and became effective on the same date. The UAO 
requires the Respondents to conduct an Rl/FS for the above-referenced Site. Under Section IX 
of the UAO, the "Site" is defined as: 

"the San Jacinto Waste Pits Superfund Site located in Pasadena, Harris County, 
Texas, encompassing approximately 20.6 acres, partially submerged, tract of land 
bounded on the south by Interstate Highway 10, on the east by the San Jacinto 
River main channel, and on the north and west by shallow water off the River's 
main channel and depicted generally on the map attached as Appendix B." 

Paragraph 53 of the UAO describes the work required to be conducted by the 
Respondents. Specifically, the "Remedial Investigation" and the "Feasibility Study" are defined 
as follows: 

The Remedial Investigation ("RI") shall consist of collecting data to characterize 
site conditions, determining the nature and extent of the contamination at or from 
the Site, assessing risk to human health and the environment and conducting 
treatability testing as necessary to evaluate the potential performance and cost of 
the treatment technologies that are being considered. (emphasis added). 

The Feasibility Study ("FS") shall determine and evaluate (based on treatability 
testing, where appropriate) alternatives for remedial action to prevent, mitigate or 
otherwise respond to or remedy the release or threatened release of hazardous 
substances, pollutants, or contaminants at or from the Site. (emphasis added). 

Thus, the work required to be conducted by the Respondents under the UAO consists of 
an investigation of the conditions at the Site, as defined in the UAO, and those areas 
contaminated by hazardous substances, pollutants or contaminants from the Site. 

Subject to certain defenses, Respondents notified EPA of their intent to comply with the 
UAO and have proceeded in good faith to do so. The recent directive from EPA, however, to 
conduct a surface and subsurface investigation of the South Impoundment is beyond the scope of 
the UAO and appears to be based on a faulty legal premise. 

Based on our discussions with IP representatives and IP's October 18, 2010 letter 
regarding this subject, IP has stated that it is willing to conduct the South Impoundment 
investigation. This is not surprising given that (i) IP is legally responsible for the waste disposal 
practices of Champion Paper Company and (ii) Champion used the South Impoundment for the 
disposal of its wastes. The same clarity that exists relative to IP's responsibility for the South 
Impoundment does not exist with respect to MIMC's involvement with this impoundment. 
Therefore, as stated in MIMC's September 10, 2010 letter, MIMC respectfully declines to 
participate in this investigation. The reasons for this are more fully set out below. 
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Even though MIMC will not participate in the investigation of the South Impoundment, 
the language that EPA has directed the Respondents to include in the RI/FS WP pursuant to its 
comment number four is being added to the WP and a revised WP is being submitted to EPA by 
the Respondents' Project Coordinator. The inclusion of tl:ris language in the WP does not 
constitute an admission by MlMC that the investigation of the South Impoundment is within the 
scope of the RI/FS required by the UAO. To the contrary, for the reasons stated in this letter, 
MIMC continues to maintain that this investigation is not covered by the UAO and tl1at MIMC 
has no responsibility for the South Impoundment. 

I. An Investigation ofthe South Impoundment is not covered by the UAO. 

As previously noted in various letters, phone calls, and emails between MIMC and EPA 
Region 6, "tvllMC assens that the South Impoundment is separate from and unrelated to the 
"Site," as defined in the UAO. The defmition of "Site" is contained in Section IX of the UAO 
and is set out above. This definition provides that the Site is bounded on the South by I-10. 
Paragraph 7 of the UAO further provides that the Site includes the 20 acre tract of land located 
north of I -10 (referred to herein as the "Tract") where certain hazardous substances were 
disposed of, ''as well as wherever those hazardous substances have been deposited, placed, or 
otherwise come to be located." This definition is consistent with the scope of the Remedial 
Investigation and the Feasibility Study described in Paragraph 53 of the UAO (as set out above), 
both of wl:rich require the Respondents to address "contamination" or ' 'hazardous substances, 
pollutants or contaminants" at or from the Site. 

In previous correspondence, MIMC has noted that no evidence currently exists 
demonstrating that the hazardous substances from the Tract have been "deposited, placed, or 
otherwise come to be located" at the South Impoundment. To the contrary, the sampling data 
resulting from the soil sampling conducted by the Respondents on the Texas Department of 
Transportation ("TxDOT") right of way ("ROW") that separates the Tract from the area south of 
I-10 where the South Impoundment is located, tend to show that the wastes from the Tract have 
not impacted the area where the South Impoundment appears to be located. (These data are 
discussed in more detail below.) 

Additionally, the May 1966 Texas Department of Health report (the "TDH Report") 
regarding the waste disposa1 operations of Champion Paper Company's Pasadena Paper Mill 
suggests that wastes that may be found at the South Impoundment, if any, would be the result of 
waste disposal operations conducted by Champion Paper Company and the Ole Peterson 
Construction Company ("Ole Peterson"). Ole Peterson is wholly unrelated to MIMC, and the 
operations by Champion and Ole Peterson south of I-1 0 were unrelated to the operations of 
MIMC at the Tract, which is the subject of the UAO and RI/FS. As stated in the TDH Report: 
"The older site [referring to the South Impoundment] was used prior to McGinnes Corp taking 
over the operation and appears to consist of a pond covering between 15 and 20 acres. The new 
(and present) site [referring to the Tract] consists of an estimated 20+ acres, of which slightly 
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less than 15 are being used. This area contains two ponds." TDH Report at page 2. A copy of 
the TDH Report is attached hereto as Exhibit 1 and incorporated herein by reference. 

In addition to the express language of the UAO itself, recent case law suggests that it is 
appropriate to consider two separate tracts of property as separate "facilities" under CERCLA 
where the properties have different owners and are reasonably or naturally divided into multiple 
parts or functional units. In US. v. Washington State Department of Transportation, WL 
2698854 (W.D. Wash., July 7, 2010) ("WSDOT'), the court analyzed the scope of the word 
"facility'' under CERCLA. The tenn "facility'' is used instead of "site" in CERCLA and is 
defined to include "any site or area where a hazardous substance has been deposited, stored, 
disposed of, or placed, or otherwise come to be located." 42 U.S.C. § 9601(9). A copy of the 
WSDOT case is attached hereto as Exhibit 2 for your convenience. 

Of particular relevance and importance to this matter, the court noted that "CERCLA was 
not intended to place the cost of the clean up on persons who are not responsible for the 
contamination." Id. at *5. In this case, since MIMC bad no known involvement in the disposal 
of Champion waste in tbe South hnpoundment, the efforts by EPA to include this area in the Site 
subject to the UAO and require MlMC to incur the cost of investigating this area runs counter to 
the intent of CERCLA. 

The court also noted that even though two properties could be considered "facilities" 
under CERCLA since hazardous substances are located on both properties, "that does not mean 
the two sites combine into one site to form a single facility." Id. This is also particularly 
relevant to this case as EPA appears to be directing that the South hnpoundment be investigated 
under the UAO merely on the basis that hazardous substances (i.e., Champion wastes) are 
located on both properties. 

In WSDOT, the court found that the area which the U.S. wanted to designate as a single 
Superfund site included propetties of several different owners and that there appeared to be no 
common purpose among the different owners. The court further noted that the properties in 
question were reasonably or naturally divided into multiple parts or functional units. As such, 
the court found that the properties in question should be considered separate facilities. See id. 

As noted in our previous conversations with EPA Region 6, it is undisputed that the Tract 
and the South hnpoundment are owned by different persons or entities. Additionally, the TDH 
Report states that the Tract and the South hnpoundment were each operated by separate and 
unrelated operators-the South Impoundment by Ole Peterson and the Tract by MIMC. There is 
no evidence that the owners and/or operators of the Tract and the South Impoundment ever 
shared a common purpose. They appear to have been separately owned and operated at different 
points in time, with the only commonality being that Champion waste was disposed of in each. 
Furthermore, because the TxDOT ROW and 1-10 separate the two locations, the Tract and the 
South Impoundment location are reasonably and naturally divided into separate areas. Therefore, 
based on these facts, the definition of the "Site" in the UAO, and the court's holding in WSDOT, 
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the South Impoundment area is a separate facility from the Tract. Therefore, EPA's direction to 
MIMC and IP to investigate the South Impoundment under the existing UAO is ultra vives, 
arbitrary and capricious. 

While MIMC has acknowledged that it requested authorization to discharge water from 
the South Impoundment in 1966, MIMC has not found any evidence that it actually conducted 
any discharge or other activities at the South Impoundment. MIMC has requested, and it again 
respectfully requests, that EPA Region 6 reveal to MIMC any evidence that it may have to 
demonstrate operation of the South Impoundment by MIMC. Moreover, in light of the October 
18, 2010 letter from IP's counsel to EPA regarding this subject, MIMC respectfully urges EPA 
to send another CERCLA Section 104(e) request for information to IP requesting copies of all 
documents upon which lP's counsel bases his statement that "there is a basis for requiring 
MIMC to also perform the South Pit investigation under the UAO, given (among other things) 
the historical information that suggests that MIMC was involved in managing [sic.] area known 
as the 'south pit' ... ". 

II. Validated sampling data confirm the information previously submitted to EPA 
regarding the apparent lack of connection between the Site and the South Impoundment. 

In a September 3, 2010 letter sent to EPA Region 6 by Anchor QEA on behalf of the 
Respondents, Anchor cited to various data, including certain preliminary dioxin data from 
sampling at the TxDOT ROW north of the South Impoundment, to suggest that no releases or 
threatened releases from the South Tmpoundment have occurred. Moreover, as stated in the 
September 10, 2010 letter from Winstead PC to EPA Region 6 on behalf of MIMC, such data 
also suggests that waste constituents from the 20.6 acre Tract, on which the waste impoundments 
that are the subject of the UAO and associated RIIFS are located, have not migrated from the 
Tract, across the TxDOT ROW, to the South Impoundment. 

Recently, Respondents submitted to EPA the final validated data from the soil sampling 
of the TxDOT ROW. The validated dioxin data are virtually identical to the preliminary data 
noted in the September 3 and September 10 letters discussed above, the one difference being the 
2, 3, 7, 8 TCDD result for Sample Location TxDOT 010 wlrich dropped to 5.37 ng/kg dw. A 
figure showing the locations of the soil samples and the final validated 2, 3, 7, 8 TCDD test 
results is attached hereto as Exhibit 3 and incorporated herein by reference. 

The new, validated data reveal the possible presence of some 2, 3, 7, 8 TCDD from the 
Tract at low concentrations, on the portion of the TxDOT ROW located north of I-1 0, 
particularly in Sample Nos. TxDOT 003, TxDOT 004 and TxDOT 005. The results for the 
samples taken from the TxDOT ROW south of I-10, however, revealed primarily background 
levels of dioxin. Sample No. TxDOT 010 showed an extremely low concentration of 2, 3, 7, 8 
TCDD that may be associated with the impoundments on the Tract. The location of this sample 
is immediately south of the Tract whereas the location of the South Impoundment, based on the 
drawing of the impoundment contained in the TDH Report, is southwest of the Tract and close to 
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the Old River. The sample result for TxDOT 009, the sample location closest to the South 
Impoundment, was 0.55 J nglkg dw, the "J"-flag denoting that the 2, 3, 7, 8 TCDD value is so 
low that the laboratory could not guarantee the value reported. Thus, the available sampling data 
do not support the notion that hazardous substances have migrated from the Tract impoundments 
to the area of the South Impoundment 

m. The disposal of Champion waste in the South Impoundment does not mean that the 
South Impoundment is part of the Site. 

The October 7, 2010 notice of deficiency states that the Respondents are in 
noncompliance with the UAO because they did not incorporate EPA's comment number four 
into the RifFS WP. Comment four provides as follows: 

"( 4) Add new section and language specified: 

6.1.8 Soil Investigation 

US EPA has information that indicates an additional impoundment is located south 
of I -10. This information indicates the additional impoundment contains material 
similar to that disposed of in the two impoundments located north of 1-10. 
Surface and subsurface soil samples will be taken in and around these 
impoundments to determine the nature and extent of any actual or threatened 
releases." 

EPA's comment appears to be based on the false premise that because Champion waste 
was placed in both the Site impoundments and the South Impoundment, they are both part of the 
same Site under the UAO. This interpretation of the UAO ignores the express definition of 
"Site" in the UAO and potentially subjects MIMC to expansive liability for any area where 
"material similar to that disposed of in the two impoundments located north of I-10" may be 
disposed of. MIMC cannot be responsible for every Champion Pasadena Paper Mill sludge 
disposal location that has been constructed or used since the mill's inception in 1937. Moreover, 
under the existing UAO (as explained above), MIMC is only responsible for conducting an 
RifFS with respect to the Champion waste disposed of at the Tract, including areas where that 
waste has come to be located. MIMC is committed to conducting an investigation consistent 
with EPA guidance that addresses areas where this waste is located. In contrast, however, EPA's 
comment four directs a surface and subsurface investigation of the South Impoundment based 
merely on the fact that "similar" material is located there. This is beyond the scope of the UAO. 

It is MIMC' s desire to continue to work with EPA in completing the requirements of the 
UAO in a fair manner. In that regard, MIMC remains committed to investigating the Tract and 
defining the extent of contamination resulting from the wastes disposed of at that location. 
Based on the information that we have reviewed, it appears clear that MIMC was not involved in 
any waste disposal operations at the South Impoundment and therefore should not be asked by 
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EPA to incur the additional costs associated with conducting a surface and subsurface 
investigation of that impoundment. If you have any questions or comments, p lease feel fl:ee to 
contact me at 512-370-2806. 

AA:jtf 
Enclosures 

cc: John Cermak 
David Keith 

AUSTIN_! \613837v7 48434-1 

Very truly yours, 

Albert R. Axe, Jr. 
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~ 

Th.e lovc::t.lgat. l on covcro::<! the prc::crrL Jlmct.lc<: o! di::I'O:••l or ::clll erl ~~Ud!: 
fr,9<1 l.'\c Ql.'t::apion P:liX' r proc~::::c,, n pr:lctlce which I~ carrl otl ...,1.. by t.h'o 
~!cG IMI!:S Jn<l. ;;.ttnt.. C..rp. Thl:: pmcllcc con:Hst.:: or Ute ru..ovat o!' U.c · 
u.t.Ll "'! ..,\.ct;-1:.1 tr.>:r. l.h<: sccc.~wJ:•r.t pott'l: 111. OI.,I!I•Jon ;>lt.nt., the t.r011Jj10rt.ln!J, 
o(.,t!..:.r;;)~dJl·l b:r~rgu.,to :an Gr.:<> <ldj:>ccol. Co \.11<1 s,-.., J••clnLp.~ll ·l-r.riY(:O:.;.Jtli 
ll;,y.>•~~~t.h;,i!JhJ41:\\flng •. f,Nqo. :IJ!Ji :;h:i. rq .1 n l,o· ~~·~2: I:'!J1.cl\' lo::ty,c ~l~t!lf~~ 
~ry~:c:v~~~ fll;~~-~.tt~n~•.IS.4J:,prl{>cu :,·~S!~~~·tne'~'":l,lfli![trilti..~ ~Wct~.t 
'f1g;;'jlj\J.tl~\.li~~"<.:z~1F,'c;'fu'41i.- '• a.."'b"'f'~l969, 1l\IS• liOi'IC':'!"~' ,.lf!;f'-t~ 
l.\t.~J Ito 1".m:r...¢.,Go:l::~t:ftf;i Co., wl Uoo KeG I tone::: cr.rt" t.'\.'t)Jl!T 'r>Vtt" llQ.1t 
l~'I,C\Jng Oi"'r.lllcn on Sapt.t¥1~r 1), •l?f.~: 

"'hls .t-lrLIOI):ar l.]po of op.tt:~Llnn I~ c:.rrlc<l ouL In n cycle or nrt• , Tbc 
po:.•l~ lot. Cl."q.IC!t "r"' :allu~ \4 fl II vi Uo U1or J>'IIArln I (or MO ful l AQII lllo 
oLh<r •wru:>dl!fl9 lt.) llnd h:niiiii!J 1:: uacn IJC(IIn on U1<a f\lll p it., AL Uo \IM ot 
l).e ln:;.cct.lon, hoUI pJ L:o lalld tcl:ll clonned 111 Uo nbout. S b1rg. JOIIda (ut.. by 
Xr. :·:r.'iltW:J) lc(t t.o rc~~«>~n. 'thh Wl.lllltl C<t~;;>lcl.o u,~ opor~t. l on uni. Jl ll)o 
,liOn~!: ;)rv lo!fJIII f ull - which '" c~:pecl.c<l t.o La 1oacllo.: taiAr U1b )'.:Dr, 



• • 
J\" "'"'ly:>l: ;,( ~ ~:.~.:rl:ll L:.l::: nn~ :.v .. ll:>l•lo, IN t. offlci;>J~ c.( ChMillon 
1:-.:!lc::o~«.l Uo·•t. U•: r;<t.-:rt:.l ""~ ncu~,:o l In 1\!l, non•W/.Ic;, •ntl ;•rfP.rrt'll:t 
/ Ibn-..-::. no~ .!rli:•·l n·ot.el'l:.l •·c~~'flll>l~-<1 :. ciK>~!OlC' {tr<o.<le oC <1~re!x>::.r..:l • $UC.'\ 
a:c ur.o·o! In .:r,1r .:.1~t'~'"• clr.. l·:r. J>:r:<Hr4oc:: I'~JI<•rk<l ~lmt. he lw! u~ert ll 
ll~J;e.:.:nrutly for •:•llh•!J fo't' h l r. .. ~~•It='- ht Uw IIJr.)l<~:::tl r.lt.:. 

Th<: ;,:,t.:rlDI 31'i~~··s t.o ~c.lldtry r..;olc!ly :md ~;,., llc:n<ler:oo r<lpoct.ell lh;lt. 
Q vcrc.tc:al V:.ll c:.~u !.<: cnl Ito l.hc 1''"'1:; "'•llo NAOY)II!J IL orJI tl\:ol. l.hto 
...:>!I will :a.'lnd. It. \1:\:: :>l,;:o rr;.ort...'<.l UO:•t oCt.o:r U.c ""'~rl:>l ha:: :;~L ) s~ort. 
U :::.: , t.\·o:. \.~t.cr v!ll n.o~ Jl':114't.r.ll.t: 1\.- l11:tt r.oln w::1t.c:- vUI :Wid onr H. 
11. ...u furUl::r- rc::port.c:<l \h:l\. !lr.c:S 00!'1 Lc sl.:lrLod o:'l UIU drJ ,atcrllll and 
t.>ut. lt. ~:Ill S,!O'lld r.>i'LC:ly, l.'ous CuTU\o:.r c:uUin!) of!' wter. 

Tha Llll.c:rllll Is rc:::o~n:d by ~c or Jc:tt.log (ustn9 \4$lct \Otcc !ro~ Ulc: lhl~ 
set of po:1:!s) :rn4 ts Z'loflOtl.cd t.o ~ r.:r.oved viUI :1 'olld c;Cft:.cnt ot 2S): Lo 
)G(. 

"' 11. I.'JS c:::U~tc<l b:t r.t'. nen<!cr.::ou UO:•l COI'/)IClc clennln!l o( 1..'1<: tllo pond~ 
w~u r.<~utt. tn rt<;ov;ol or :>boul. n:;,noo eulilc y:trcb of the .::lt.erlol. Tho 
b:>~: .o::;cd l:J C:.c - Of.-<:.fi!.\:J"!'. ':"Ill. t.?ld. :>llj)U~I~ y:>rd~ nnd lhr.o ba.t!)e$ 
aro· uswt:.., Thl .s :Ollo..-:s cac: · $-~rsc \.6 bo In lhe pr~ of be lng filled cc1e lo 
bell\ l..'oc ;>:"<'C<:$$ or being unload"d• and ooo t.o t>c In tnnstt. Abo.:t 6 hour: 
Is n:~ll'\:d for for lh<: co::<?le.t.e o0o<:r:lt..IOCI. "!\to shirts h:wc ~ In opc~ttan 
.lo aUov an :.v~nse ar 6 ~ loa:!:; ;.cr day t.o be Mulcd. 

Y.r. Htn<lccst<> sl.:lted tml. the O;:lt.ed~<l w.:: accucu.lallng ot O&:u>plon Dt. an 
otn.l::.at.¢<1 L1!tc or 1 b3r~ I-O'Jd J>"t' day. 

DICl>C>r.> l Sl t<: 

~~ r.<ml.lcocd, U..:. dl~po::al.,:;lte 1:: D!lj:ocCtl\. t.o t.hp S.1n .J:.clnto .~l.vcr at ~ 
"HII'f 7) ''B.r'J1ft:""·"llh-· U\l: ;oldec s:n.~·. oo l:bu south side o! Ulo nt~lll.)' anll lh11. 
nc""'"· slw on t.htz ~o~.~'l s.(~,;, l'lw.oldc" sJ.tc \1;1$ un<l Jl~lor 1.o Jlc(U~s.~fil. 
~In~ ov~:l' Ulc·~P'tr.at;lon .liod. ap;w.ars . ..t.o,cOMis:t. ot ;a. J>Ond c;ova.dn~ l>C~#9(1· 
fS, .~nd 20 hacs. Tl.U ~v"(lllld l'i'll~cnt.} olt.e ce>ru:laU ot ton cs~l l'ln\.ed ~Ot 
:~c:r•=• of ~ole:" sll!)bl ly. l c:::; tJ.:tu 1:; nre~!Jc l ng ~col. Thl~: earca conl.ll l nJ \.vp 
JIP:l4s~ 

'- O:lc...o..C. ,I/JC..pond:;..!l~ro...~:tJ;!:.c},;o~ec~ ,$!1 .nii,8S),'t.,NB• Lcvuu on t.h• 
first. pone! op;>c-•r t.o be In ~ :h:lpc, wiUt poulbly all!if1&. Jc~puo;~, 11!111• 
tb~ sccOI\CJ Jl(o.'\4 :~nd~ at!dtt.lonal vork on lhc )CYIIII. Ac-cordlr-!) t.o r.r, >:.:OIM4f, 
~t. "ll'ol.lur h:ls i)rdllbfW the proper ccaplctlon ot U\1 lov~o• and addlt.IOMI 
vor1( IJ Lobe dono u soon-~>!; po:~:lhJo, 

Tho \.VO 11CII ponds QrC C(>CI)Cct.e.f V!IJ\ II dnlln llno t.o atlo\1 lht tJoll O( tXCIIJ 
tnt..or (lncluJllla r:oln vitcr) !ron J>OQ<I/l t.o pond /21 ~ra ft. c:ollect.s Mllr 
1.11 ... ~rgo Ulll~cllnu an:~~. At. 1M pr·c:a~nt. t.IM1 t.hll wtor Ia PIIRP:~ bad! In t o 
\M bOr(iC' •nd r~t.umcoJ to tt.e OV4t;llon I'IIJ*r plllnt. lllwro It 11 puu4 Lhrou,tt 
IJ!c Jo't. u~tllll;l pood: ttl\d dlt1dlr•11Jud t.o 1M ti!Mr~el wlth ' UW r-~1. of Ul• 
plant e(Jluon~. ThiJ .P"ri.IClllllr opur~tt.lcn II I II he I!OnLIUJo<f t•l<l r In Ch• raparL, 



• • 
1\tc,,t,!ln!a L<' n.r.ol l:oi•l.: !:. f,.t·r.:ol.l~~., W~o! . t•l v.: a• I :I ll<tL ::ul._l.:cL 1.6 fh•Min~ 
~~ole! • r.t:·!aL t..":!.!t ,<ll tlw t.-v~<"!! ·- ll••L 1:: , ::uloj.;cL lo flnulln!l frc.o m l nf:lll 
\:(l!h ·Ul. u .. .:. :d•t ,., !1 :-:.t..•t..- :.u.;t, :.~ ou~lh. lh Ua:et.. UV•:tll., Ua(: dl:;ri(•::-.:.J,!Irca 
._,!'f•L \kll he c,·\~~~..:,, '"!I e. v•U:r. 

IL :oJ :;c. :tn•.:::tn. Uo:tl U~<: r.·•L.crl:•l u i )l ::c.IJtll'y Jtf\.or !.,Jr,g. ln Lhc p<xod~ :a ::hort. 
Ll:, · :-nc! Uo.:r.: >=·,.tlol h<: "" """•::-:r_<•f, t.o ll l•t.lbn fr:oto ::.:Cf'•!l": lllc <'nly ••C'II.~r fs 
~'l.'ll. ~tlc:!l ·' "'-"!: :;.,, ...... t.c (n::.:. u .. , :;:.11 <.1 t..'ot.crl;.l unrl r~h.r:.J t. 

t :m::::t ::,~,. & Ju !ll::p<>:r~l -

AL l.~c pr~~.:nt. l.lr..:, lh-": .:JC:Ct"'~ v.at.cr tilu:: mlta~ll ~llcla cnllcctc:: In lhu 
pv:o.! :oro::: 1:: ;>:.~::;~:! lnV-1 l.'l<: 1"~-.r._;.!:: and 1:: c:olrrlcd We% t.o ~111M f'llp:r 
nr..: <li::c.....,r!:j~:l llu'Uu~'l U:.· fln:,J :;,l.~lln!l p."'CUU::. /acc~nlln9 t.o ;.;,., llc:nclcr:;on 
;,ruJ )J>. •:C.:i l:'-'1<::: , Lhl:: "l''""'"•LI <O 1:: ool cconfllllc;:.l :l:ld ll~.~:y :trc ve:y 
lnkt'\:::t.:J In fl:oolln!J er..at. lr l!oc v.•l,.:r C<Ailt.l I.e di:;<:J,:troe•l l nt.o lloc ltlvcr 
:tl. l.'l..: ul::roo:::al :; lt..:. Th.: :r.:rlt, u, •• ,~ In ll\e ...,_Vo\1. of ~lcr beln!J Lhttl 
~'><: :;oi J:t l fle:tLICoO of L.'>c =t.<: rl:•l n:t<J l.'lc dr:a'lnltt!) 0( lite I.Of> Voller IIW)d 
allc.:. l.'l.: dl::..:t.:u·:;:: o r r:.on: :r.t!:.l~::. \.· L.'>.c llr .. -:. . 

A,., ~=-;>!;: <>f lh!:; is 1..'\:: older ar.::. (Soul!• or lhn Hwy), lll'>er2 U\;: \...:Oltr 
r~s rrx:. J - S r .. .:t. dee;>._ y.r, 7.11>'-'>ll h:ld :\ -.lmcu wc;:cL l:IP" of ccnt.­

. :t!n~r S<:!•::u: r!J-<:C: !1> l.hi:; ""t.cr vfl.!-t rbh In II. ;tnd Apor~ L.'\:at Lhcy h;d ~"' 
U..~rt ror- ::ev.:nl wc:el::::. '""""" l'l::b (or 111lnnow::) •ru·.: In sood cc•:>dltlo.'\, 

S>.:::plc:: •:.:rc col het.ed or the l:lt.cr In Lhe v:~rlou:o p l l.t.: &nd subc:olLt.td lo 
t.'lc Au::.t.ln St:1~ D.:pt. or Re:alt.h t;;.bonat.ory for nnolys l :;. The s:.~'\les and 
their r~::u l t.s ~r~ a:: follo~: 

Po int. of c;..ll p!l ...l!2L Su lf'h::a l.clr. C!llnr I doc ~ 

/1 - r.ow l'ond /2 - near 7.6 1$90 s 7?0 21) 
pt. o( r~t.um lo L:ti'!JC: 

/2. - t:cw l'ond /1 1·« - ?' 2.,9-JO Jl l t70 :;21, 

1J - S=o:l JacJnt.o River - 7.) 2.$ 78 L6~ )6 
ncar b:trgln!J p t. 

/ !1 - Old l'ontl - Sou l.h 8 . ) a.o !:0 2C~ 20 
of llwy 13 

Jn !)et~Cro~ J nfo;>:::tr.tficn 1 £:tr.pJc~ /J URI[/') WUI'8 vcrr dJtrfl V[ Ua ~~ !lo;u>lof\ll t. 
ll~t..sr. The wlc:r !rOt> U11: older JXond (~pl11 Jla) h.'\d bccrr. tmcJi c. t.url.cd 
l or Gc.t~t 6 lo 7 ti?Ollt:; . 

0 

0 

"·" 
2.2 
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(':'fic(:•t :. ar !a:J~; e .... ~.j·--~.i~·:. ~=~rt.: r ..• r.t.. ,.:.:-:lfr.;:. t.o · .. or:c :;o:.,..: t.!dt\g cr..at.. 
r, :)1.f"....:l:•:: l!tl:: L·t.!t·~! (.·~ :,..c;y.i: c.l]:!i"'':.:•t. H. ;tJ.a • ..,ar:; !.h#·t. :a:\'.;r"'.JJ. uarns:: 
.ur..: t.o 1 ... : c,-=..sitJ...:•'~d l:• l1.- r.t,tl\!r .. 

1. Th.: Ly;.-: c.>~ C"!~l·: lttWJ .-,.,J 1:: nol c:osy !.o !j.:~ rid of, l.hcr_, 
!: [t l :tr:;.> ;,.v.::ol o( Cm I:.:O.~U:, ~r.<! \..'i;,~" "I II. M :tn <:Vt.""l 
l n•·s·:~ ::r •. ,,.,,r_ lu l!;.· ful-,;n :. Thl~ Jar!;\'r ~11oun l ulll be: dUI: lc. 
t: . .: n•:C, ;.; .. 1 . .... r.· &:!"(i ,.-)..-:,1.., ~•:;k Lt,·:•ll .cu l c~tltc.:c.:nt. \!"'"ll 
t:. lP J.,. J•r··\-&·!.:·1 t. . .t c ,-:..,.f," r :::J'-!r. 

2 . Vet~.: ]:;,·:_."C lt :tt"l !> t\~ J:c/l \:"dd b:: rCl\'-J irttJ (c.r ('Y.l~~"!cd 
Oi•·r:•liua or Ut!!. t..,r. ...... !ll:-1 tJd:: ) O!'\ I \:Ould h.:t";l tu ~ :tccc:~JbJe 
to tnr!:;:: - :;o «> l.:tjor ll lv.:f:; or :;ln::oc. /.j>lO:•r<::~Lt";, lilt 
C"-;• •!!)" torfi.:J:, J:: r••d U ..... till:y C.'\lo rcl.uno Vt ll\l: :tro:a:O ,!\.<:r 
It ;..:rlo.l u~ ti:...: ;oa.l <l~J'"'~ IL '"~lltl 1111!1 l t+oluri :~J . Tnl :; lo'W i d 
loe ~oc.;.::::;;,ry to aoL l!tc: ful l t.er:c(Jt. .( rca Llu: J llld. 

). Tncr.: Is no .:.r:OcL f or ::pda ""l.c rl:ol (o r u::c :.s /Ill :r.lorl:.). 

L. It :dse> Ol;>i=s Cll\ .. C('c>l..hoo;.:-<1 os.er .. u c.c. \oVJI•! C:..;...-t:d CX\ l~t: 
~£liLy lo r dc:"":"l L'>.: -.,L.:r orr t.'le ;>o.~ t., t.'l:: ;;o:!jaccnt :;!.r~".t: 
r.>l~r UI'Ul r<:lu•~• I l 1.<. .u,c: j•l:tnl. 

l"nc D;>;:r:iLio:o !l:".d lb;: :o=cl (or !.·~~.::lt.ltr.:) II:> np;>I\C:•li <Y.I (e>;- II pqrr.l l /ra::. 
t...._, Li..::!! ""~ d~c:va..:c: ~o"i!Ja nr. l!;::;:!;:r:::.<~ -'"M ~~·. <.r..V In!oc.t , :ll:dl't \. Is 
un~n:t.oo..1 lb-•l ::uc!\ " J>er.~lt. !r..Ui tl !q c.t.t..\Jr,c:c! by~=~· l>c:GI:mc:: r.>L\c r '-"'"u 
l!.r~C..Vl;>J~. w • ., 1:: Oll);.:lrenlly ll'.c: uu,.•!jl\l, or pl:.,.., \Jot-~ I. l'r. J:clilnnc:s. 
"9"4ld ob:..11n Ulc p;n:.l L a:u! !a.:u:d l? tf1o ws~c::; fro.• Cl~•r:.r•lon und~r co:~t.rltcl. 
(1.1\~ ;r.c::=:•L :c"t-.u;~) Qnd !.t.~n ttl:;o U.:tc C'lr.:: o! such c.lhcr l nt.usLr l lll •mst.c~ 
t..'iiiL ~ ~lr;M b.: .. ~lc .t.o ba:\41~ (not frG:~~ ·Civ.:?lon}. . 

Jl. Js u~~ .:rl f;(or 1s urt<!c:rsht:l!lt.!l U.:.t. llll~ltlno \J:tll t.o 1><: <lilac In \.he \::ly o! 
II J:lo:""IL nt•plfcat. l~""l until Ute r~::ull:< of Llt:: ::n~><ple ~f11tlyll~r: ~Ttl rccc:lvc~, 
~1. L~~ llr.o , l.~ C~"il'"I"U' o!""rtc:lat:; I.';)Uid !jo!l In ~ch VIL!t L'"' ~C9 tn:l l ~s 
Sl,.o(( l o C: I SCI::I~ the UILC...,r l"ur lh~r :ut.d sat. 1...'\e ~hlnldn!J o( W l»::rd II\ 
ll!t1t. o! lhe s:-~-.;- tc c~utts, ll)' U\711. \.ha.o, the ccot;>-.,nlc:!; ,~Go.~ld lllllo hQv;: 
lrti"OI~"\lJCI!l N:;~:·Jiro!) lh.: ch~~ I C:ol C<>:1lo:nt. o! Uo;. 1¥'1Lt.:rl11l. H lr.l:l li:ll lh'll 
tttl:; IIW)d !l.l ll-.e bc::l.. O>f'j)ro."\dt to U,e c::."\l..t.o:r SJ rtCCI the prc~cnl cyc:Jc o( 
opc:ralJo.'l ~-.s -=.:ntlalJ:t co::;>let.ed -...'>1 t.lr.c \:C'Jld bt av~llllblc tb nl Utu 
o!:ot.:. l n 11 JI":'O'I t. for Uu Of'-'raLJo:\ - or wo,.,. ouL a diUc:l"f!IIL .-..::Ul~ of d la­
poRI• t-rle>r" U> thz need Cor r ;,.""l::"o:.:d ru-.oY-~ 1 of IJic 1.-:o~h ,.,.LoriA!. 
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loislaw Federal District Court Opinions 

U.S. v. WASHINGTON STATE DEPARTMENT Of TRANSPORTATION (I~ .D.Wash. 7-7-2010) 

UNITED STATES OF AMERICA, Plaintiff and Counterclaim Defendant, v. 

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, Defendant and 

Counterclaimant. 

case No. 08-5722RJB . 

United States District Court, W.O. Washington, at Tacoma. 

July i , 2010 

ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

ROBERT BRYAN, District Judge 

This matter c~~es before the Court on Plaintiff's Motion for 
Partial Summary Judgment on Liability Re: Coal Tar Contamination 
(Dkt . 80). The Court has considered the motion, responses, and 
the relevant documenLs herein. 

This is a CERCLA suit brought by the United States against the 
Washington State Department of Transportation ("WSDOT") to 
recover costs incurred in responding to releases of hazardous 
substances into the Thea Foss and Wheeler Osgood Waterways 
("Waterways"), which are within the Commencement Bay/Nearshore 
Tidelands Superfund site ("CB/NT Superfund site" or "CB/NT"). 
Dkt. 80, p. 6-9. Defendant WSDOT is alleged to own or operate 
parcels of land I "Tacoma Spur Property") near the Wat.erways and 
within the CB/NT Superfund site . Dkt. 
Paqe 2 
80, p. 9-11, Dkt . 86, p . 5- 6. On the Tacoma Spur Property, WSDOT 
built South A Street t o connect downtown Tacoma. with Dock Street 
and t he waterfront . Dkt. 86, p. 2 . WSDOT encountered a high water 
table during ~he construction of South A Street and built a 
"French drain system" to protect the roadway from water damage. 
Id. The French drain sys tem connected to the street's stormwater 
drain, which ~hen connected with the City o! Tacoma storm sewer 
system. Id. The City of T~coma storm sewer system eventually 
drains i nt.o the Thea Foss Waterway through t.he "West Twin" drain 
at the head of the waterway . Id. 

WSOOT alleges t.hat the Washington State Department of Ecology 
discovered that. coal tar had ~grated through the soil into the 
French drain system and into a catch basin . Dkt . 86, p. 3. The 
United States alleges that the drainage system installed by WSDOT 
acted as a pathway for coal tar to be funneled into the Thea Foss 
Waterway, thus contaminating the Waterways. Dkt. 80, p. 7. 

On December 2, 2008 , the United States filed this suit seeking 
recovery of response cost.s incurred in the cleanup of the 
Waterways under CERCLA . Dk~. 1. On May 27, 2010, the United 
States filed this motion for partial summary judgment. regarding 
coal tar contamination. Dkt. 80. The United States is seeking 
judgment as to liability for coal tar contamination under CERCLA. 
I d. 

II. DISCUSSION 

A. LEGAL STANDARDS 



Summary judgment is pr oper only if the pleadings, the discovery 
~nd disclosure materials on file, and any affidavits show th~t 
there is no genu~ne issue as to any material fact and that the 
movant is entitled to judgment ~s a matter of law. Fed.R.Civ.P. 
S6 (c). The moving party is entitled to judgment as a matter of 
law when the r.onmoving party fails to make a sufficient showing 
on an essential element of a claim in the case on which the 
nonmoving party has the 
Page 3 
b\lrden of proof. Celotex cocp. v. Ccltrett, 477 u.s. 317, 3 23 
(1985). There is no genuine issue of !act for trial where the 
record, taken as a whole, could not lead a rational trier of fact 
to find for the non ~oving party. ~tsusbita Elec. Indus. Co. v . 
Zenith Radio Cocp. , 475 u.s. 574 , 3§§ (1986) (nonmov~ng party 
must present specific, significant probative evidence, not simply 
"some metaphysical doubt ." ) . See also fed.R.Civ.P. H Ce}. 
Conversely, a genuine dispute over a material fact exists if 
t here is sufficient evidence supporting the claimed factusl 
dispute, requiring a j udge or jury to resol ve t he differing 
versions of the truth . Anderson v. Liberty Lobby , Inc . , 477 .s . 
242 , 253 (1986); T.W . Elec . Service Inc. v. Pacific Electrical 
Contractors Associati on, 809 F.2d 626, ~ (9th Cir. 1987). 

The determination of the existence of a material !ac~ is often 
a close question. The court ~st consider the substant1ve 
evidentiary burden chat the nonmoving party must meet at trial 
e.g., a preponderance of the evidence in mos~ civil cases. 
Anderson, ~77 U. S. at 254, T.W. Elect. Service Inc., 
809 F.2d at 630 . The court must resolve any factual issues of controversy in 
favor of the nonmoving party only when the facts specifically 
attested by that party contrad~ct facts specifically attested by 
the moving party. The nonmoving party may not merely state that 
it will discredit the moving party• s evidence at trial, in the 
hopes that evidence can be developed at trial to support the 
clum. T. w. Elect. Service Inc., 809 f .2d at 630 (relying on 
Anderson, supra). Conclusory, non specific s~atements 1n 
affidavits are not: surficient, and ~missing facts" will not be 
"presumed." Lujan v . National Wildlife Federation, 497 u.s. 871, 
888-89 ( 1990) . 

The Comprehensive Environmental Response, Compensation, and 
Liability ~ct of 1980, a~ amended ("CERCLA"), 42 U.S.C. § 9(i01 et 
seq., was enacted t o f acilitate "expeditious and efficient 
c l eanup of hazardous waste sites ." Carson Harbor Village , Lt.d. v . 
UnocDl Cocp ., 270 F. 3d 863, 880 (9th cir . 2001) . Its secondary 
purpose is to hold r esponsible parties accountable for cleanup 
efforts. Id. CERCLA accomplishes these goals by imposing strict 
liability on owners 
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and operators of facilities where releases of hazardous 
substances occur . Id. at 870. This liability is join~ and 
several, subject to statutory defenses set forth in 
42 u.s.c. § 9607 (b) . See California v. Montrose Cllem.ical Cocp. of 
California, 104 F.3d 1507, 1518 n. 9 (9th Cir. 1997). 

To recover its costs for engaging in response actions, the EPA 
must prove: (11 the si~e at which the actual or threatened 
release of hazardous substances occurred constitutes a "facility" 
under 42 u.s.c. § 9601 (91; (21 there was a "release" or 
"threatened release" of a hazardous substance ; (3) the party is 
within one of the four classes of persons subject to liability 
under 42 u.s.c, § 9607 (a } [C£RCLA section 107 (a} I; and (4) the 
EP~ incurred response costs in respond~ng to the actual or 
threatened release. U.S. v. Chap.'Dan, 146 F.3d 1166, ll§.2 (9th 
Cir. 1998) ; United States v . Northe~stern Pharmaceutical 
' Chemical Co., I nc. , 810 F.2d 726, 743 (8th Cir . 1986) 
("NEPJ>.CCO"); 42 u.s.c. § 9607 (a) (4) (1\) (defendants may be held 
liable for "all costs of removal or remedial action incurred by 
the United States Gover nment or a State or an Indian tribe not 
inconsistent with t he national contingency plan" ). A party may be 



a potential responsible party under CERCLA section 107(a) if they 
fall under one of four categories: current owner and operator ­
section l07(a) (1); fo rmer owner or operator - section l07(a) (2) ; 
arranger - section 107 (a) (3); or transporter-
section 107(a) (4) . 42 U. S.C . § 107(a). The United St ates is arguing that 
WSDOT is liable under secti on 107(a) (l) or (2), but is reserving 
any other theories of l i ability {i.e . l iability under 
sections 107 (a) {3) & (4)) . Dkt 80, p . 18 n. 3 . 

B . OWNER/OPERATOR LIABILITY 

Under CERCLP. section l07(a) (l) , a party may be liable if i t i s 
t he owner and operator of a vessel or a facility. 
42 u.s.c. § 9607 (a) (1) . The term "facility" means (A) any building, 
structure , installation , equipment, pipe or pipeline . . . or (B) 
any site or area t~here a hazardous substance has been deposited, 
stored, disposed of, or placed, or otherwise come to be located . 
42 u.s.c. § 9601(9) . Additionally, a party may be liabl e if at 
the t ime of disposal of any hazardous 
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substance i t owned or operated any facil ity at which such 
hazardous subst ances were disposed of. 42 U.S.C. § 9601 (a) (2). 

Pl ainti ff argues that WSDOT has admitted the f irst three 
elements in its answer and discovery respons es , and that the 
fourth element is established by undi sputed factual evidence that 
t~SOOT is the current owner of the Tacoma Spur property. Dkt. BO , 
p. 19. Plai ntiff also states that there is undisputed factual 
evidence that establishes that WSDOT was the owner and operator 
of that property and of the DA-1 drainage system[fnl) at the t ime 
that sys~em disposed hazardous substances into t he Waterway. Id . 
Therefore, Plaintiff contends, t he Defendant is l i able under 
CERCLA Section 107(a) as t he current owner oL contaminated 
property and as t he owner and operator of that property at t he 
time of discharge . Dkt. 80, p. 18. 

Defendant responds by asserting that it is not the owner or 
operator of the facility at the time the United State incurred 
costs. Dkt. 86, p . 5. Defendant asserts t hat the c l ean up by the 
United States involved the Thea Foss Waterway, not t he Tacoma 
Spur Property, where no response costs were incurred, and that 
the Tacoma Spur Property is not the subject of the suit. Dkt. 86 , 
p . 5- 10 . Defendant next argues t hat even if the highw·ay property 
were a facility, WSDOT is not the o~mer of that property; the 
State of Washington is the owner. Dkt. 86, p . 11 . Finally, the 
Defendant asserts that operation of the French drain for t he 
purpose of removing groundwat er does not make WSDOT an operator 
under CERCLA . Id. 

This motion regarding the issue of liability appears to par t ly 
turn on the scope of t he word "faci l i ty ." Under CERCLA 
Section 107(a l (1), the owner and operator of a vessel or a facility is a 
liable party. Under CERCLA Section 107{a) (2) , any person who at 
the time of disposal of any hazardous substance owned or operated 
any faci lity at which such hazardous 
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substances were disposed of is potentially responsible. 
Plaintiff contends t hat "o~mership of one portion of a 'facility• 
- v1hose boundaries are defined by the extent of contamination, 
not by pr operty lines - is sufficient to establ ish liabil i ty f or 
response costs a t that facility as a whole ." Dkt. 80, p. 19. 
Plaintiff argues , i n essence , that t he enti re CB/NT Superfund 
si~e i s a facility and that Defendant owns property within that 
Superfund site. See I d . Defendant asserts the opposite argument ; 
that the CB/Nr Super fund site is not a facility for purposes of 
this action, t he faci lity at i ssue is the Thea ross and Wheeler 
Osgood Waterway, which is not O\~ned nor operated by the 
Defendant . Dkt. 86, p . 9-11. 

t"lhile there is no directl y relevant case law in the Ninth 



Circuit, the case of U.s. v . Township of Brighton, 153 F.Jd 307 
(6th C~r. 1998), is particularly instructive . The Brighton case 
involved a 15 acre plot in Brigh~on Township. Brighton, 
153 F.Jd :at 310. The land was owned by Vaughan Collett, and later by J ack 
Collett. Id . The Township of Brighton contracted with Vaughan 
Collett to use his land as a dump for the town's residents. 
Specifically, three a~re~ in the southwest corner of the property 
were used as the township dump . Id. In 199q, the United States 
brought suit against both the township and Jack Collett to 
recover response costs under CERCLA after clean up of hazardous 
waste on the Collett property. Brighton, 153 F.3d at 312. The 
district court found that Collett and the township were jointly 
and severally :iable for the full amount of the response costs. 
Id . The townsh~p appealed the decision and argued that the 
Brighton Township dump comprised only three acres in the 
southwest corner of the 15 acres Collett property. Id . Therefore, 
the township a r gued, t he government should have defined the 
bounds of the site in a way that excluded the township dump, 
which did not contain hazardous waste. Id. 

The Brighton court noted that CERCLA defines the term 
"facility" as "any site or area where hazardous substances has 
been deposited, stored, disposed of, or placed, or ocherwise 
Page 7 
come to be located." Brighton, 153 F.3d at 312 (citing 
42 U.S.C. § 9601 (9) (B) l . The Brighton court stated that : 

[their) task is to determine how broadly or narrowly 
the bounds o= the "site" may be drawn. At one extreme, 
the entire ColletL property (or the entire county for 
that matter), could be defined as a facility based on 
the presence of a hazardous substance in one portion of 
it. At the o~her extreme, the facility could be defined 
with such precision as to include only those specific 
cubic centimeters of Collett's property where hazardous 
substance were deposited or eventually found. The first 
approach obviously would sweep too broadly, the second 
too narrowly. 

Brighton, 153 F.3d :at 312. The court stated that t he "words of 
the statute suggest t hat the bounds of a facility should be 
defined at least in part by t he bounds of t.he contamination." 
Brighton, 153 F.3d at 313. However, the court stated, "an area 
that cannot be r easonabl y or naturally divided into multiple 
parts or functional units should be defined as a single 
'facility,' even if it contains parts that are non-contaminated ." 
Id . The Brighton court concluded that the entire Collett property 
was one facility because Collett used the entire property as a 
dump. Id. The Brighton court supported this conclusion by stating 
that the facts show that local household and commercial dumping 
was largely, but not completely, limited to the southwest corner 
of the property; that refuse was moved around on the property; 
and that Collett placed materials from non-residents and 
industries in o~qer parts of the site. Id. Finally, the Brighton 
court noted that " [ i 1 f the ~ownship was only connected to the 
southwest corner, the appropriate place to draw that distinction 
is in the divisibility analysis (of CERCLA], not in che bounding 
of the facility." Id. 

In this case, the United States defines facility as 
encompassing the entire CB/NT Superfund site, while WSDOT defines 
facility as either the 1>1aterv1ay or the Tacoma Spur Property . The 
United States ' asserted definition of facility is too broad. If 
t he Court was to adopt t he United States' definition o! facility , 
then liability could be imposed broadly and on persons not 
reasonably related to the contamination . In other words, a 
property owner whose property does not contain hazardous 
substance but is within such a " facility'' could be found to 
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be an owner of t he faci lity and thus l iabl e under CERCLA for 



response costs. CERCLA was not ~ntended to place the cost of 
clean up on persons who are not responsible for the 
contamination. See U.S . v. BesUoods, 524 u.s. 51 , 5 6 (1998) 
("those actually responsible for any damage, environmental harm, 
or injury from chemical poisons may be tagged with the cost of 
their actions.") 

Under CERCLA, facility ~eans any building, structure, 
installation, equipment, pipe or pipeline, or "any site or area 
where a hazarcous subs~ance has been deposited, stored, disposed 
of, or placed, or ot.'tervise come to be located ." 
42 U.S. C. § 9601 (9) (A) & (B) . Onder the plain meanJ.ng of the statutory 
provision, both the Wacerways and the Tacoma Spur ?roperty could 
be considered facilities since hazardous substances are located 
at both sites. However , that does not mean the two sites combine 
into one site to form a single facility. In the Brighton case, 
the site at issue was owned by one person, Jack Collett. 
Moreover, the Brighton court found that the entire site was used 
for a cornmon purpose , a dump . In this case , the CB/NT Superfund 
site appears to include t he properties of several different 
owners, lnclucing WSDOT, and there appears to be no common 
purpose among the diffe rent owners. Excluding other properties 
and focusing en only the Waterways and the Tacoma Spur Property, 
it still appears that there are differen~ owners and different 
purposes. Moreover, the Waterways and the Tacoma Spur Property 
are reasonably or naturally divided into multiple parts or 
fuoclional units. For tilese reasons, the l~aterways and the Tacoma 
Spur Property should be considered separate facilities. 

Since they are separate facilities, the next step is to 
determine which facility might impose liability on the Defendant. 
It has not been argued nor evidence presented that WSOOT owns or 
operates the ~:aterways. Even if the Court assumes that WSOOT does 
own and operate the Tacoma Spur Property, it does not necessarily 
mean that it is liable as an owner or operator of a facility 
under CERCLA. The United States incurred response costs here in 
che Waterway, 
Paqe 9 
but not on the Tacoma Spur Property. The United States has not 
argued nor asserted that it has incurred response costs on the 
Tacoma Spur Property. 

The law is unclear as t o whether CERCLA requires that the 
response costs be incurred on t he property owned or operated by a 
defendant , but CERCLA's purpose is to assign t he cost of 
remediation to the party actually responsible for any damage, 
environmental harm, or injury. See Burlington Northern and Santa 
Fe Ry. Co . v. United States, 129 S.g. 1870, 1874 (2009) ("The 
Act was desigted to promote the 'timely cleanup of hazardous 
waste sites' and to ensure that the costs of such cleanup efforts 
were borne by those responsible for the contamination"); U.S. v. 
Bestfoods, 524U.S.S1, 56 (1998) ("those actually responsible 
for any damage, enviro~~ntal harm, or injury from chemical 
poisons may be tagged with the cost. of their actions. " ) . CERCLA 
provides for liability to attach in tour ways; current owner and 
operator, forner owne r or operator, arranger, and transporter. 
42 U.S.C. § 9607 (a). CERCLA section 107 (a) (1) states that the owner 
and operator of a facility is liable for response costs. Id. A 
facility is ar.y building, structure, installation , equipment, 
pipe or pipeline . . . or any site or area where a hazardous 
substance has been deposited, stored, disposed of, or placed, or 
otherwise come to be located. 42 u.s.c. § 9601 !9). If the Court 
was to take t~e view that response costs need not. be incurred on 
the facility owned and operated by the defendant, then liability 
may be imposed on persons not related to the contamination, which 
is not the purpose of CERCLA. Under a broad reading of the 
requirements of CERCLA as is advocated by the Plaintiff, a person 
owning and operating a building close to the clean up site (i.e. 
the ~aterways ) may be considered an owner and operator of a 
facility under CERCLA whether or not that person was responsible 



for contamination of the cle~~ up site. The Court bel1eves that 
this is not wha~ CERC~~ intended. The Court believes a better 
interpretation of the r equirements of CERCLA is that for 
liability to a~tach to wsoor ~nder CERCLA section 107(a) (1), it 
must be the owner or operator of the facility in which the 
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United States incurred a response cost. To allow otherwise would 
expose a party to liability under CERCLA for merely holding 
property that fit the definition of facility whether or not that 
party had any actual responsibility ~n contamination. While this 
interpretation of CERC!Jl. secc.ion 107(a) (1) may seem narrow, it 
carries out the purpose of CERCLA by allowing liability to attach 
to persons who dispose of hazardous materials into the 
environment under CERCLA section l07(a) (3) or (4), but allows 
persons not reaponsible for contamination to be free of 
liability. In this case , WSOOT is not the owner or operator or 
the Waterways , and t here wer e no response costs i ncurred on the 
WSDOT owned Tacoma Spur Property . Therefore , the United States ' 
motion for summary j udgment as to t he CERCLA section 107(a) (l ) 
should be denied. 

The foregoing analysis also applies to CERC!Jl. section lOi(a) (2) 
former owner or operator liability. 

ruthermore, the hazardous substance in this motion is coal tar 
and the facility is the Tac~~ Spur Property. It is undisputed 
that coal tar ·~as disposed of at the Tacoma Spur Property. 
However, the U~ited States argues that the coal tar contaminated 
the Waterways through the drainage systems installed at the 
Tacoma Spur Property. Dkt. 80, p. 21-22. WSDOT contends that 
Waterways cont~ation is not due to the coal tar being disposed 
of through the drainage system. Instead, WSDOT argues that 
contamination resulted from urban stormwater runoff. Okt. 86, 
p. 20. There appears to be a genuine issue of material fact as to 
whether coal t3r was disposed of which resulted in removal and 
remedial act1ons costs . As such, the United States' motion for 
summary judgment as to CERCLA section l07(a) (2) should be denied. 

For the forego1ng r easons, the Plaintiff's motion for partial 
summary judgment as to liability under CERCLA sections l07(a) (l) 
& (2) should be denied. Since summary judgment as to liability 
under CERCLA secti ons l 07(a) (1) & (2) is denied, t he Court 
declines to address the arguments regarding affirmative de!enees . 
Page 11 

C . NONMUTOAL OFFENSIVE COLLATERAL ESTOPPEL 

The United States contends that WSDOT has fully litigated its 
liability in connection with the Tacoma Spur Property and 
drainage system in Washington State Superior Court and lost. Okt. 
80, p. 26. The United States argues that under the doctrine of 
"issue preclusion,~ the s t ate's court ' s judgment and finding o! 
fact and law are conclusive against WSDOT. Id. The United States 
specifically cites Pacificorp Envtl. Remediation Co. v. WSDOT, 
No. 07-2-1040~-l (Wash . Super. Ct. April 30, 2009) to support its 
argument that the i s sue of liability is precluded in this 
litigation. Okt. 27, p . 27. wsDOT responds by arguing that 
judgment regarding a state law does not apply to a federal issue, 
and that federal law regarding collateral estoppel applies, not 
state law. Okt. 86, p . 12- 20. 

Nonmutual offens~ve collateral estoppel is estoppel asserted by 
a nonparty to an earlier action to prevent a defendant from 
relitigating c.n issue previously decided against the defendant. 
Park lane HosiE:ry Co . , Inr. . v. Shore, 439 u.s. 322 , 326- 332 
(1979). Trial court s ar e gi ven broad discretion to determine when 
collateral estoppel shoul d be applied. Id . at 331 . "Tho general 
rule s hould be t hat i n cases where a pla in tiff could easily have 
joined in t he earli er act ion or where . . the appl ication of 
offensive cstcppel woul d be unfair to a defendant , a trial judge 



should not allow the use of offensive collateral est oppel." I d. 
The Parklane court stated that application of offensive 
coll ateral estoppel may be unfair if: (1) the first action was 
for smal l or nominal damages and that fut ure suits are not 
foreseeable; 12) t he judgment relied upon as a basis for the 
estoppel is itself inconsistent ~itb one or more previous 
judgments in favor of the defendant ; or (3) t he second action 
affords the defendant procedural opportuni ties unavailable in the 
first ac~ion t hat could readily cause a different result. Id. 
at 330- 31. finally, the Parklane court notes that t he defendant must 
have had a full and fair opportunity to lit igate . Id. at 328. 

In this case, it ~~ould be unf air to the Defendant for the Court 
to apply offensive estoppel . 
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In the Superior court case, the i ssue •11as whether the Defendant 
violated the Model Toxics Control Act ("MTCA") RCW 70.1050, et 
seq. , not whether it viol ated CERCLA. The United States has 
admitted t hat the MTCA was "heavily patterned" a fter CERCLA, but 
it is not identical to CERCLA. See Dkt . 80, p . 27 n. 9 . 
Therefore, t he issues pr esented in this case may be different 
from t he Superior court case. Moreover, t here are defenses or 
exemptions in CERCLA that are not found i n the MTCA . I t would be 
unjust not to allow the Defendant to avail itself of these 
defenses. Finally, WSDOT has not had t he opportunity to ful ly and 
fairly litigat e the CERCLA c l aims . The Superior court case only 
litigated MTCA c l aims. For the foregoing reasons , nonmutua l 
offensive collateral estoppel s hould not be applied i n this case 
and the Plaintiff's mot ion f or partial summary judgment should be 
denied . 

III. ORDER 

The Court does hereby f ind and ORDER: 

(1) Plaintiff ' s Motion for Par t ial Summary Judgment on 
Li ability Re: Coal Tax Contamination (Dkt. 80) is 
DENIED only insofar as t he motion was based on CERCLA 
section 107 (a) (1) & (2); and 

(2) The Clerk is directed to send copies of this Order 
to all counsel of record and any party appearing pro se 
at said party' s last known address. 

DATED t his 7th day of July, 2010 . 

[fnl] The Plaintiff uses the nomenclature "DA-1 drainage system" in 
its filings. The Court will use t he nomenclature "Tacoma Spur 
Property" generically to refer to both the drainage system and 
above ground structures . 
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